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28 CFR Ch. VII (7–1–00 Edition)§ 701.10

§ 701.10 General provisions.
(a) This part contains the regulations

of the Office of Independent Counsel
implementing the Freedom of Informa-
tion Act (‘‘FOIA’’), 5 U.S.C. 552. Infor-
mation customarily furnished to the
public in the regular course of the per-
formance of official duties may con-
tinue to be furnished to the public
without complying with this part, pro-
vided that the furnishing of such infor-
mation would not violate the Privacy
Act of 1974, 5 U.S.C. 552a, and would not
be inconsistent with regulations issued
pursuant to the Privacy Act. To the ex-
tent permitted by other laws, the Of-
fice will also consider making available
records that it is permitted to withhold
under the FOIA if it determines that
such disclosure would be in the public
interest and would not interfere with
the functioning of the Office.

(b) As used in this part, the following
terms shall have the following mean-
ings:

(1) Appeal means the appeal by a re-
quester of an adverse determination of
his request, as described in 5 U.S.C.
552(a)(6)(A)(ii).

(2) Agency has the meaning given in 5
U.S.C. 551(1) and 5 U.S.C. 552(e).

(3) Request means any request for
records made pursuant to 5 U.S.C.
552(a)(3).

(4) Requester means any person who
makes a request to the Office.

(5) Business information means trade
secrets or other commercial or finan-
cial information.

(6) Business submitter means any com-
mercial entity that provides business
information to the Office and that has
a proprietary interest in the informa-
tion.

(c) The FOIA/PA Officer of the Office
of Independent Counsel shall be respon-
sible to Independent Counsel for all
matters pertaining to the administra-
tion of this part.

(d) The Office of Independent Counsel
shall comply with the time limits set
forth in the FOIA for responding to and
processing requests and appeals, unless
there are exceptional circumstances
within the meaning of 5 U.S.C.
552(a)(6)(C). The Office shall notify a
requester whenever it is unable to re-
spond to or process the request or ap-
peal within the time limits established

by the FOIA. The Office shall respond
to and process requests and appeals in
their approximate order of receipt, to
the extent consistent with sound ad-
ministrative practice.

§ 701.11 Requirements pertaining to
requests.

(a) How made and addressed. A re-
quester may make a request under this
part for a record of the Office of Inde-
pendent Counsel by writing to the Of-
fice at: FOIA/PA Officer, Office of Inde-
pendent counsel, Suite 701 West, 555
Thirteenth Street NW., Washington,
DC 20004. A request should be sent to
the Office at its proper address and
both the envelope and the request itself
should be clearly marked: ‘‘Freedom of
Information Act Request.’’

(b) Request must reasonably describe
the records sought. A request must de-
scribe the records sought in sufficient
detail to enable Office personnel to lo-
cate the records with a reasonable
amount of effort. A request for a spe-
cific category of records shall be re-
garded as fulfilling this requirement if
it enables responsive records to be
indentified by a technique or process
that is not unreasonably burdensome
or disruptive of Office operations.
Wherever possible, a request should in-
clude specific information about each
record sought, such as the date, title or
name, author, recipient, and subject
matter of the record. In additon, if the
request seeks records pertaining to
pending litigation, the request should
indicate the title of the case, the court
in which the case was filed, and the na-
ture of the case. If the Office deter-
mines that a request does not reason-
ably describe the records sought, the
Office shall either advise the requester
what additional information is needed
or otherwise state why the request is
insufficient. The Office also shall ex-
tend to the requester an opportunity to
confer with Office personnel with the
objective of reformulating the request
in a manner that will meet the require-
ments of this section.

(c) Agreement to pay fees. (1) The filing
of a request under this part shall be
deemed to constitute an agreement by
the requester to pay all applicable fees
charged under § 701.18 of this part, up to
$25, unless a waiver of fees is sought.
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The Office shall confirm this agree-
ment in its letter of acknowledgement
to the requester. When filing a request,
a requester may specify a willingness
to pay a greater amount, if applicable.

(2) If a waiver of fees up to $25 is
sought in the requester’s request to the
Office, the Office will make its deter-
mination on the fee waiver (and notify
the requester as soon as possible) after
receipt of the request. The submission
of a request for fee waiver will not
delay the Office’s responsibility to
search for responsive records.

(3) If the fee waiver is denied by the
Office, and the fees involved total $25
or less, the Office will send the respon-
sive documents to the requester, along
with a bill for fees. The collection of
the unpaid bill shall follow the proce-
dures found herein at § 701.18 (g)(2) and
(h).

§ 701.12 Responses by the Office to re-
quests.

(a) Authority to grant or deny requests.
The head of the Office, or his designee,
is authorized to grant or deny and re-
quest for a record of the Office.

(b) Initial action by the Office. When
the Office receives a request for a
record in its possession, the Office shall
promptly determine whether another
agency of the Government is better
able to determine whether the record is
exempt, to any extent, from mandatory
disclosure under the FOIA; and wheth-
er the record, if exempt to any extent
from mandatory disclosure under the
FOIA, should nonetheless be released
to the requester as a matter of discre-
tion. If the Office determines that it is
the agency best able to determine
whether to disclose the record in re-
sponse to the request, then the Office
shall respond to the request. If the Of-
fice determines that it is not the agen-
cy best able to determine whether to
disclose the record in response to the
request, the Office shall either:

(1) Respond to the request, after con-
sulting with the other agency best able
to determine whether to disclose the
record and with any other agency hav-
ing a substantial interest in the re-
quested record or the information con-
tained therein; or

(2) Refer the responsibility for re-
sponding to the request to another

agency that generated or originated
the record, but only if that other agen-
cy is subject to the provisions of the
FOIA.
Under ordinary circumstances, the
agency that generated or originated a
requested record shall be presumed to
be the agency best able to determine
whether to disclose the record in re-
sponse to the request.

(c) Law-enforcement information.
Whenever a request is made for a
record containing information that re-
lates to an investigation of a possible
violation of criminal law or to a crimi-
nal law-enforcement proceeding and
that was generated or originated by an-
other agency, the Office shall refer the
responsibility for responding to the re-
quest to that other agency; however,
such referral shall extend only to the
information generated or originated by
that other agency.

(d) Classified information. Whenever a
request is made for a record containing
information that has been classified, or
that may be eligible for classification,
by another agency under the provisions
of Executive Order 12356 or any other
Executive Order concerning the classi-
fication of records, the Office shall
refer the responsibility for responding
to the request to the agency that clas-
sified the information or should con-
sider the information for classification.
Whenever a record contains informa-
tion that has been derivatively classi-
fied by the Office because it contains
information classified by another agen-
cy, the Office shall refer the responsi-
bility for responding to the request to
the agency that classified the under-
lying information; however, such refer-
ral shall extend only to the informa-
tion classified by the other agency.

(e) Notice of referral. Whenever the Of-
fice refers all or any part of the respon-
sibility for responding to a request to
another agency, the Office will consult
with the other agency to obtain spe-
cific approval to notify the requester of
the referral and inform the requester of
the name and address of the agency to
which the request has been referred
and the portions of the request so re-
ferred.

(f) Agreements regarding consultations
and referrals. No provision of this sec-
tion shall preclude formal or informal
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